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Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, a smaller reporting company,
or an emerging growth company. See the definitions of “large accelerated filer,” “accelerated filer,” “smaller reporting company,” and “emerging growth
company” in Rule 12b-2 of the Exchange Act.
 
Large accelerated filer  ☒   Accelerated filer  ☐

Non-accelerated filer  ☐   Smaller reporting company  ☐

Emerging growth company  ☐    

If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with
any new or revised financial accounting standards provided pursuant to Section 7(a)(2)(B) of the Securities Act.  ☐
 

 

CALCULATION OF REGISTRATION FEE
 
 

Title of securities
to be registered   

Amount
to be

registered (1)  

Proposed
maximum

offering price
per share  

Proposed
maximum
aggregate

offering price   
Amount of

registration fee
Common Stock, par value $0.00001 per share (the “Common Stock”)           

- Reserved for issuance under The RealReal, Inc. 2019 Equity Incentive Plan
(the “EIP”)   8,758,699 (2)  $23.06 (3)  $201,975,599  $22,035.54

- Reserved for issuance under The RealReal, Inc. Employee Share Purchase
Plan (the “ESPP”)   1,751,739 (4)  $19.60 (5)  $34,334,084   $3,745.85

 

(1) Pursuant to Rule 416 of the Securities Act of 1933, as amended (the “Securities Act”), this Registration Statement also covers such additional and
indeterminate number of shares of Common Stock as may become issuable pursuant to the provisions of the EIP or ESPP relating to adjustments
for changes resulting from a share dividend, share split, recapitalization or similar transactions.



(2) Represents shares of Common Stock that were automatically added to the shares authorized for issuance under the EIP on January 1, 2020 and
January 1, 2021 pursuant to an “evergreen” provision contained in the EIP. Pursuant to such provision, the number of shares reserved for issuance
under the EIP automatically increases annually on the first day of each fiscal year, beginning with the fiscal year ending December 31, 2020, and
continuing until (and including) the fiscal year ending December 31, 2029, with such annual increase equal to the lesser of (i) 8,000,000 shares of
Common Stock, (ii) 5% of the number of shares of Common Stock issued and outstanding on December 31 of the immediately preceding calendar
year, and (iii) an amount determined by the Registrant’s board of directors.

(3) Estimated in accordance with Rule 457(h) solely for the purpose of calculating the registration fee on the basis of $23.06 per share, which is the
average of the high and low prices of a share of Common Stock on May 6, 2021, as reported on the Nasdaq Global Market.

(4) Represents shares of Common Stock that were automatically added to the shares authorized for issuance under the ESPP on January 1, 2020 and
January 1, 2021 pursuant to an “evergreen” provision contained in the ESPP. Pursuant to such provision, the number of shares reserved for
issuance under the ESPP automatically increases annually on the first day of each fiscal year during the term of the ESPP, commencing in 2020,
by an amount equal to the lesser of (i) 1,750,000 shares of Common Stock; (ii) 1% of the total number of shares of Common Stock issued and
outstanding on December 31 of the immediately preceding calendar year; and (iii) such number of shares of Common Stock as may be established
by the Registrant’s board of directors.

(5) Estimated in accordance with Rule 457(h) solely for the purpose of calculating the registration fee on the basis of 85% of $23.06 per share, which
is the average of the high and low prices of a share of Common Stock on May 6, 2021, as reported on the Nasdaq Global Market. Pursuant to the
ESPP, the purchase price of the shares of Common Stock reserved for issuance thereunder will be the lesser of (i) 85% of the fair market value of a
share of Common Stock on the first business day of the offering period and (ii) 85% of the fair market value of a share of Common Stock on the
exercise date.

 
  



NOTE

REGISTRATION OF ADDITIONAL SHARES AND INCORPORATION OF CERTAIN INFORMATION
BY REFERENCE PURSUANT TO GENERAL INSTRUCTION E OF FORM S-8

This Registration Statement on Form S-8 (this “Registration Statement”) is being filed by The RealReal, Inc., a Delaware corporation (the
“Registrant”), to register 8,758,699 additional shares of common stock, par value $0.00001 per share (the “Common Stock”), reserved for issuance
under the Registrant’s 2019 Equity Incentive Plan (the “EIP”) and 1,751,739 shares of Common Stock reserved for issuance under the Employee Stock
Purchase Plan (the “ESPP”) pursuant to the provisions of those plans providing for an automatic annual increase in the number of shares reserved for
issuance under such plans. This Registration Statement hereby incorporates by reference the contents of the Registrant’s earlier registration statement on
Form S-8 filed with the Securities and Exchange Commission (the “Commission”) on July 3, 2019 (Registration No. 333-232528) to the extent not
superseded hereby. In accordance with the instructional note to Part I of Form S-8 promulgated by the Commission, the information specified by Part I
of Form S-8 has been omitted from this Registration Statement.

PART II

INFORMATION REQUIRED IN THE REGISTRATION STATEMENT

Item 3. Incorporation of Documents by Reference.

The Registrant hereby incorporates by reference in this Registration Statement the following documents and information previously filed with the
Commission:
 
 (1) The Registrant’s Annual Report on Form 10-K for the fiscal year ended December 31, 2020, filed with the Commission on March 1, 2021;
 

 (2) The Registrant’s Quarterly Report on Form 10-Q for the quarterly period ended March 31, 2021, filed with the Commission on May 10,
2021;

 

 (3) The Registrant’s current reports on Form 8-K, including any amendments thereto, filed with the Commission on February  19, 2021,
March  8, 2021 and March 16, 2021; and

 

 
(4) The description of the Common Stock contained in the Registrant’s Registration Statement on Form 8-A filed with the Commission on

June 21, 2019, as updated by Exhibit 4.2 to the Registrant’s Quarterly Report on Form 10-Q for the quarterly period ended June 30, 2020,
filed with the Commission on August 7, 2020, and as subsequently amended and updated from time to time.

All documents subsequently filed by the Registrant pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Securities Exchange Act of 1934, as
amended (the “Exchange Act”), after the date of this Registration Statement and prior to the filing of a post-effective amendment to this Registration
Statement which indicates that all securities offered hereby have been sold or which deregisters all securities then remaining unsold, shall be deemed to
be incorporated by reference herein and to be a part hereof from the respective dates of filing of such documents (such documents, and the documents
enumerated above, being hereinafter referred to as “Incorporated Documents”).

Any statement contained in an Incorporated Document shall be deemed to be modified or superseded for purposes of this Registration Statement
to the extent that a statement contained herein or in any other subsequently filed Incorporated Document modifies or supersedes such statement. Any
such statement so modified or superseded shall not be deemed, except as so modified or superseded, to constitute a part of this Registration Statement.

Item 8. Exhibits.
 
Exhibit

No.   Description

  4.1
  

The RealReal, Inc. Employee Stock Purchase Plan, as amended and restated on February  19, 2020 (incorporated by reference to Exhibit
10.25 of the Registrant’s Annual Report on Form 10-K (No. 001-38953), filed with the Commission on March  11, 2020).

*5.1   Opinion of King & Spalding LLP with respect to validity of issuance of securities.

*23.1   Consent of King & Spalding LLP (included as part of Exhibit 5.1 hereto).

*23.2   Consent of KPMG LLP, independent registered public accounting firm.

*24.1   Power of Attorney (set forth on the signature page of this Registration Statement).
 

*Filed herewith.

http://www.sec.gov/Archives/edgar/data/1573221/000156459021009884/real-10k_20201231.htm
http://www.sec.gov/ix?doc=/Archives/edgar/data/1573221/000156459021026114/real-10q_20210331.htm
http://www.sec.gov/Archives/edgar/data/1573221/000119312521048621/d139767d8k.htm
http://www.sec.gov/ix?doc=/Archives/edgar/data/1573221/000119312521073417/d150224d8k.htm
http://www.sec.gov/ix?doc=/Archives/edgar/data/1573221/000119312521082885/d138310d8k.htm
http://www.sec.gov/Archives/edgar/data/1573221/000119312519178822/d765161d8a12b.htm
http://www.sec.gov/Archives/edgar/data/1573221/000156459020038463/real-ex42_131.htm
http://www.sec.gov/Archives/edgar/data/1573221/000156459020010131/real-ex1025_496.htm


SIGNATURES

Pursuant to the requirements of the Securities Act of 1933, the Registrant certifies that it has reasonable grounds to believe that it meets all of the
requirements for filing on Form S-8 and has duly caused this Registration Statement to be signed on its behalf by the undersigned, thereunto duly
authorized, in the City of San Francisco, State of California on the 10th day of May, 2021.
 

The RealReal, Inc.

By  /s/ Julie Wainwright
Name  Julie Wainwright
Title  Chief Executive Officer

POWER OF ATTORNEY

KNOW ALL PERSONS BY THESE PRESENTS, that each person whose signature appears below constitutes and appoints Julie Wainwright,
Matt Gustke and Todd Suko and each of them, as such person’s true and lawful attorneys-in-fact and agents, with full power of substitution and
resubstitution, for such person and in such person’s name, place and stead, in any and all capacities, to sign any and all amendments (including post-
effective amendments) to this Registration Statement and to sign any registration statement for the same offering covered by the Registration Statement
that is to be effective upon filing pursuant to Rule 462 promulgated under the Securities Act of 1933, and to file the same, with all exhibits thereto, and
other documents in connection therewith, with the Commission, granting unto said attorneys-in-fact and agents, and each of them, full power and
authority to do and perform each and every act and thing requisite and necessary to be done in connection therewith and about the premises, as fully to
all intents and purposes as such person might or could do in person, hereby ratifying and confirming all that said attorneys-in-fact and agents, or any of
them, or their or such person’s substitute or substitutes, may lawfully do or cause to be done by virtue hereof.

Pursuant to the requirements of the Securities Act of 1933, this Registration Statement has been signed below by the following persons in the
capacities and on the dates indicated.
 
Signature   Title  Date
/s/ Julie Wainwright
Julie Wainwright   

Chairperson and Chief Executive Officer
(Principal Executive Officer)  

May 10, 2021

/s/ Matt Gustke
Matt Gustke   

Chief Financial Officer
(Principal Financial Officer)  

May 10, 2021

/s/ Steve Lo
Steve Lo   

Vice President, Corporate Controller
(Principal Accounting Officer)  

May 10, 2021

/s/ Chip Baird
Chip Baird   

Director
 

May 10, 2021

/s/ Caretha Coleman
Caretha Coleman   

Director
 

May 10, 2021

/s/ Emma Grede
Emma Grede   

Director
 

May 10, 2021

/s/ Karen Katz
Karen Katz   

Director
 

May 10, 2021



/s/ Rob Krolik
Rob Krolik   

Director
 

May 10, 2021

/s/ Michael Kumin
Michael Kumin   

Director
 

May 10, 2021

/s/ Niki Leondakis
Niki Leondakis   

Director
 

May 10, 2021

/s/ Carol Melton
Carol Melton   

Director
 

May 10, 2021

/s/ James Miller
James Miller   

Director
 

May 10, 2021



Exhibit 5.1
 

  

King & Spalding LLP
1180 Peachtree Street N.E.
Atlanta, GA 30309-3521
Tel: +1 404 572 4600
Fax: +1 404 572 5100
www.kslaw.com

May 10, 2021

The RealReal, Inc.
55 Francisco Street, Suite 600
San Francisco, California 94133

Ladies and Gentlemen:

We have acted as counsel to The RealReal, Inc., a Delaware corporation (the “Company”), in connection with the preparation of a Registration
Statement on Form S-8 (the “Registration Statement”) to be filed by the Company with the Securities and Exchange Commission under the Securities
Act of 1933, as amended (the “Securities Act”). The Registration Statement relates to the registration of an aggregate of 10,510,438 shares (the
“Shares”) of the Company’s common stock, par value $0.00001 per share, which may be issued pursuant to the terms of The RealReal, Inc. 2019 Equity
Incentive Plan and The RealReal, Inc. Employee Stock Purchase Plan (collectively, the “Plans”).

In connection with this opinion, we have examined and relied upon the accuracy of original, certified, conformed or photographic copies of such
records, agreements, certificates and other documents as we have deemed necessary or appropriate to enable us to render the opinions set forth below. In
all such examinations, we have assumed the genuineness of signatures on original documents and the conformity to such original documents of all
documents submitted to us as certified, conformed or photographic copies and, as to certificates of public officials, we have assumed the same to have
been properly given and to be accurate. As to matters of fact material to this opinion, we have relied, without independent verification, upon statements
and representations of representatives of the Company and public officials.

This opinion is limited in all respects to the Delaware General Corporation Law, and no opinion is expressed with respect to the laws of any other
jurisdiction or any effect that such laws may have on the opinions expressed herein. This opinion is limited to the matters stated herein, and no opinion
is implied or may be inferred beyond the matters expressly stated herein.

Based upon the foregoing, and subject to the assumptions, qualifications and limitations set forth herein, we are of the opinion that the Shares are
duly authorized and, when the Shares are issued (a) pursuant to The RealReal, Inc. 2019 Equity Incentive Plan, or upon the exercise or vesting of
options, stock appreciation rights, restricted stock units, performance awards or other stock-based awards granted under the Plans, as the case may be, or
(b) upon the exercise of options granted under The RealReal, Inc. Employee Stock Purchase Plan, such Shares will be validly issued, fully paid and
non-assessable.



The RealReal Inc.
May 10, 2021
Page 2

This opinion is given as of the date hereof, and we assume no obligation to advise you after the date hereof of facts or circumstances that come to
our attention or changes in law that occur, which could affect the opinions contained herein. This opinion is being rendered for the benefit of the
Company in connection with the matters addressed herein.

We consent to the filing of this opinion as Exhibit 5.1 to the Registration Statement and to the references to us in such Registration Statement. In
giving such consent, we do not admit that we are in the category of persons whose consent is required under Section 7 of the Securities Act.
 

Very truly yours,

/s/ King & Spalding LLP



Exhibit 23.2

Consent of Independent Registered Public Accounting Firm

The Board of Directors
The RealReal, Inc.:

We consent to the use of our reports with respect to the financial statements and the effectiveness of internal control over financial reporting
incorporated by reference herein.

Our report with respect to the financial statements refers to a change in the method of accounting for leases in 2020 due to the adoption of a new
accounting standard.

                /s/ KPMG LLP

San Francisco, California
May 10, 2021


